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DETAILED ACTION 

Election/Restrictions 

1. Restriction to one of the following inventions is required 
under 35 U.S.C. 121: 

I. Claims 1-21 and 27-41, drawn to a shaped article, 
classified in class 428, subclass 35.7. 

II. Claims 22-26 and 42-45, drawn to a method of making a 
shaped article, classified in class 264, subclass 500. 

The inventions are distinct, each from the other because of the 
following reasons: 

Inventions I and II are related as process of making and 
product made. The inventions are distinct if either or both of 
the following can be shown: (1) that the process as claimed can 
be used to make other and materially different product or (2) 
that the product as claimed can be made by another and 
materially different process (MPEP § 806.05(f)). In the instant 
case the product as claimed can be made by another and 
materially different process such as forming the multilayered 
structure into an article by thermof orming or compression 
molding. 
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2 . Because these inventions are distinct for the reasons given 
above and have acquired a separate status in the art as shown by 
their different classification, restriction for examination 
purposes as indicated is proper. 

3 . During a telephone conversation with Richard Roberts on 
October 3, 2 005 a provisional election was made with traverse to 
prosecute the invention of Group I, claims 1-21 and 27-41. 
Affirmation of this election must be made by applicant in 
replying to this Office action. Claims 22-26 and 42-45 are 
withdrawn from further consideration by the examiner, 37 

CFR 1.142(b), as being drawn to a non-elected invention. 

4. Applicant is reminded that upon the cancellation of claims 
to a non-elected invention, the inventorship must be amended in 
compliance with 37 CFR 1.48(b) if one or more of the currently 
named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must 
be accompanied by a request under 37 CFR 1.48(b) and by the fee 
required under 37 CFR 1.17 (i) . 



Double Patenting 
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The nonstatutory double patenting rejection is based on a 
judicially created doctrine grounded in public policy (a policy 
reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by 
a patent and to prevent possible harassment by multiple 
assignees. A nonstatutory obviousness- type double patenting 
rejection is appropriate where the conflicting claims are not 
identical, but at least one examined application claim is not 
patentably distinct from the reference claim (s) because the 
examined application claim is either anticipated by, or would 
have been obvious over, the reference claim(s) . See, e.g., In 
re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 11 P. 3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re 
Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van 
Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619. (CCPA 1970); and In re Thorington, 418 
F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 
CFR 1.321(c) or 1.321(d) may be used to overcome an actual or 
provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is 
shown to be commonly owned with this application, or claims an 
invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of 
record may sign a terminal disclaimer. A terminal disclaimer 
signed by the assignee must fully comply with 37 CFR 3.73(b) . 

5. Claims 1-12, 14-15, 17, 19-20, 27-31, 33-34, 36, 38-39, and 
41 are provisionally rejected on the ground of nonstatutory 
obviousness- type double patenting as being unpatentable over 
claims 1-49 of copending Application No. 10/783,357. Although 
the conflicting claims are not identical, they are not 
patentably distinct from each other because the claims of x 357 
teach an article for packaging moisture sensitive products 
(claim 28), which is a shaped article, comprising a 
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f luoropolymer layer, an adhesive tie layer comprising at least 
one tackifier and at least one ethylene/alpha-olef in copolymer, 
and an outer thermoplastic polymer layer (claim 1) . The article 
further comprises more polymer layers attached via the same 
adhesive to either the outside of the thermoplastic polymer 
layer or the inside of the f luoropolymer layer (claims 2-7) . 
The polymer f luoropolymer layer comprises 
poly (chlorotrif luoroethylene) (claims 8-10) . The outer 
thermoplastic polymer layer is a polyolefin such as polyethylene 
or polypropylene (claim 11) . The tackifier is a terpene-based 
polymer or petroleum-based polymer (claims 13-14) . The 
ethylene/alpha-olef in copolymer comprises a copolymer comprising 
ethylene and at least one alpha-olefin having 3 to 2 0 carbon 
atoms (claim 15) . The article is formed by co-extrusion blow 
molding (claim 45) . The article comprises a moisture sensitive 
product enclosed in the shaped article adjacent to the inner 
f luoropolymer layer (claim 27) . 

This is a provisional obviousness- type double patenting 
rejection because the conflicting claims have not in fact been 
patented. 

6. Claims 1-15, 17-20, 27-34, 36-39, and 41 are provisionally 
rejected on the ground of nonstatutory obviousness -type double 
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patenting as being unpatentable over claims 1-61 of copending 
Application No. 10/783,355- Although the conflicting claims are 
not identical, they are not patentably distinct from each other 
because the claims of '357 teach an article for packaging 
moisture sensitive products (claim 53) , which is a shaped 
article, comprising a f luoropolymer layer, an adhesive tie layer 
comprising at least one tackifier, at least one ethylene/alpha- 
olefin copolymer, and at least one styrenic block copolymer, and 
an outer thermoplastic polymer layer (claim 1) . The article 
further comprises more polymer layers attached via the same 
adhesive to either the outside of the thermoplastic polymer 
layer or the inside of the f luoropolymer layer (claims 2-7) . 
The polymer f luoropolymer layer comprises 
poly (chlorotrif luoroethylene) (claims 8-10) . The outer 
thermoplastic polymer layer is a polyolefin such as polyethylene 
or polypropylene (claim 11) . The tackifier is a terpene-based 
polymer or petroleum-based polymer (claims 13-14) . The 
ethylene/alpha-olef in copolymer comprises a . copolymer comprising 
ethylene and at least one alpha-olefin having 3 to 2 0 carbon 
atoms (claim 15) . The article is formed by co-extrusion blow 
molding (claim 57) . The article comprises a moisture sensitive 
product enclosed in the shaped article adjacent to the inner 
f luoropolymer layer (claim 53) . 
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This is a provisional obviousness- type double patenting 
rejection because the conflicting claims have not in fact been 
patented. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 
U.S.C. 112: 

The specification shall conclude with one or more claims particularly 
pointing out and distinctly claiming the subject matter which the applicant 
regards as his invention. 

7. Claims 4, 34, 39, and 41 are rejected under 35 U.S.C. 112, 
second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Regarding claim 4, the limitation "further comprising a 
plurality of polymer layers' 7 renders the claim vague and 
indefinite since it is dependent on claim 2, which requires the 
article to further comprise at least one polymer layer. It is 
not understood if the limitations of claim 4 is merely stating 
that the at least one polymer layer is claim 2 is actually a 
plurality of polymer layers or if the plurality of polymers 
layers in claim 4 is in addition to the at least one polymer 
layer in claim 2 . 
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Regarding claims 34 and 39, the limitation "wherein said 
product is adjacent to said central f luoropolymer layer " renders 
the claims vague and indefinite because it is not understood how 
the product can be adjacent to a layer that is surrounded by 
other layers . 

Regarding claim 41, the limitation "said inner 
f luoropolymer layer" lacks antecedent basis because claim 36 
only teaches a central f luoropolymer layer. 

Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere 
Co., 383 U.S. 1, 148 USPQ 459 (1966), that are applied for 
establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2 . Ascertaining the differences between the prior art and 
the claims at issue. 
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3 . Resolving the level of ordinary skill in the pertinent 
art . 

4. Considering objective evidence present in the 
application indicating obviousness or nonobviousness . 

8- Claims 1-21 and 27-41 are rejected under 35 U.S.C. 103(a) 

as being unpatentable over Kim et al (USPN 5,13 9,878) in view of 

Jing (US 2001/0049408 Al) . 

Regarding claim 1, Kim et al teach a shaped article for 

storing a product (col. 9, 1.1-9) being formed form a 

multilayered structure (see abstract) . The structure comprises 

in sequence an inner f luoropolymer layer an adhesive tie layer 

and outer thermoplastic polymer layer (col. 6, 1.44-47). The 

adhesive tie layer comprises at least one ethylene/alpha-olef in 

copolymer (col. 4, 1.64 - col. 5, 1.12) and at least one styrenic 

block copolymer (col. 5, 1.53-59) . Regarding claims 2-5, the 

shaped article obviously further comprises additional polymer 

layers made form the same type materials as the thermoplastic 

polymer layer attached to the thermoplastic polymer layer by the 

adhesive containing at least one ethylene/alpha-olef in copolymer 

and at least one styrenic block copolymer (col. 6, 1.42-54). 

Regarding claims 6 and 7, the inner f luoropolymer layer 

comprises a material selected form the group consisting of 

chlorotrif luoroethylene homopolymers , ethylene- 

chlorotrif luoroethyelne copolymer, ethylene- tetraf luoroethylene 
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copolymer, fluorinated ethylene -propylene copolymer, 
perf luoroalkoxyethylene , poly tetraf luoroethylene , polyvinyl 
fluoride, polyvinyl idene fluoride, and copolymers and blends 
thereof (col. 2, 1.52-59) and especially 

poly (chlorotrif luoroethylene) (col. 2, 1.62-66) . Regarding 
claims 8-9, the outer thermoplastic polymer layer comprises a 
material selected from the groups claimed in claims 8 and 9 
(col. 3, 1.7-40) . Regarding claim 12, the ethylene/alpha-olef in 
copolymer of the adhesive tie layer comprises a copolymer 
comprising an ethylene and at least one alpha- olefin having form 
2 to 8 carbon atoms (col. 5, 1.1-12). Regarding claim 13, the 
adhesive tie layer further comprises at least one styrenic block 
copolymer (col. 5, 1.53-59). Regarding claim 14, the limitation 
"formed by co-extrusion blow molding'' is a process limitation 
and is given little patentable weight because article are 
defined by structure. Although method limitations are 
considered they are only given weight insofar as any structure 
they provide the article claimed. In this case, the method of 
making the article would not change the structure of the article 
since the same container can be made by multiple different 
methods and Kim et al teach that a container is made from the 
structure. Regarding claim 15, Kim et al teach packaging or 
enclosing medicaments, pharmaceuticals, and/or foodstuffs in the 
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shaped article (col. 9, 1.1-5), all of which are moisture 
sensitive products and since the product is placed within the 
article the product is adjacent to said inner f luoropolymer 
layer. Regarding claim 16, Kim et al teach forming the shaped 
article into a container for foodstuffs, pharmaceutical 
compositions and other articles such as paints, liquid slurries 
and gelatinous compositions which obviously includes a bottle 
(col. 9, 1.5-9). Claim 17 is a combination of the limitations in 
claims 1, 2, 7, and 9, all of which are taught in Kim et al as 
shown above. Claims 18-21 teach the same limitations as claims 
13-16 respectively, which are taught in Kim et al as shown 
above . 

Regarding claim 27, Kim et al teach a shaped article for 
storing a product (col. 9, 1.1-9) being formed form a 
multilayered structure (see abstract) . The structure comprises 
in sequence a first outer thermoplastic polymer layer, a first 
adhesive layer, a central f luoropolymer layer, a second adhesive 
tie layer, and a second outer thermoplastic polymer layer 
(col. 6, 1.47-51). Regarding claims 28 and 29, the inner 
f luoropolymer layer comprises a material selected form the group 
consisting of chlorotrif luoroethylene homopolymers , ethylene- 
chlorotrif luoroethyelne copolymer, ethylene -tetraf luoroethylene 
copolymer, fluorinated ethylene -propylene copolymer, 
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perf luoroalkoxyethylene , polytetraf luoroethylene , polyvinyl 
fluoride, polyvinyl idene fluoride, and copolymers and blends 
thereof (col. 2, 1.52-59) and especially 

poly (chlorotrif luoroethylene) (col. 2, 1.62-66) . Regarding 
claims 20 and 31, the first and second outer thermoplastic 
polymer layers comprise material selected from the groups 
claimed in claims 3 0 and 31 (col. 3, 1.7-40) . Regarding claim 
32, the adhesive tie layer further comprises at least one 
styrenic block copolymer (col. 5, 1.53-59). Regarding claim 33, 
the limitation "formed by co-extrusion blow molding" is a 
process limitation and is given little patentable weight because 
article are defined by structure. Although method limitations 
are considered they are only given weight insofar as any 
structure they provide the article claimed. In this case, the 
method of making the article would not change the structure of 
the article since the same container can be made by multiple 
different methods and Kim et al teach that a container is made 
from the structure. Regarding claim 34, Kim et al teach 
packaging or enclosing medicaments, pharmaceuticals, and/or 
foodstuffs in the shaped article (col. 9, 1.1-5), all of which 
are moisture sensitive products and since the product is placed 
within the article the product is adjacent to said central 
f luoropolymer layer. Regarding claim 35, Kim et al teach 
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forming the shaped article into a container for foodstuffs, 
pharmaceutical compositions and other articles such as paints, 
liquid slurries and gelatinous compositions which obviously 
includes a bottle (col. 9, 1.5-9). Claim 36 is a combination of 
the limitations in claims 27, 29, and 31, all of which are 
taught in Kim et al as shown above. Claims 37-41 teach the same 
limitations as claims 32-35 respectively, which are taught in 
Kim et al as shown above. 

Kim et al fail to teach that the adhesive tie layer further 
teaches at least one tackifier. However, Jing teaches that 
tackifiers are added to adhesive layer layers of hydrocarbons 
being bonded to f luoropolymer layers in order to improve inter- 
layer adhesion (p. 4, paragraph 42) . Jing also teaches that 
tackifiers used for this purpose include any of the tackifier 
compounds known to improve adhesion performance characteristics 
including terpene-based polymers, rosin-based polymers, 
petroleum-based polymers, and styrene-based polymers (p. 4, 
paragraph 43), which are the tackifiers claimed in claims 10-11. 
One of ordinary skill in the art would have recognized that Kim 
et al and Jing are analogous insofar as both references are 
concerned with forming polyolefin based adhesive layers bonded 
for bonding to a f luoropolymer layer. 
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Therefore, it would have been obvious to one having 
ordinary skill in the art at the time Applicant's invention was 
made to add at least one tackifier, selected form the group 
taught by Jing, to the adhesive of Kim et al, in order to 
improve the interlayer adhesion between the adhesive layer and 
f luoropolymer layer, as taught by Jing. 

Conclusion 

9. The prior art made of record and not relied upon is 
considered pertinent to applicant's disclosure. Ikeda et al (EP 
857758 Al) ; Ochiumi (USPN 4,588,642); Chao et al (USPN 
4,252, 858) . 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to 
Christopher P. Bruenjes whose telephone number is 571-272-1489. 
The examiner can normally be reached on Monday thru Friday from 
8 : 00am-4 :30pm. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Harold Pyon can be 
reached on 571-272-1498. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . 

Christopher P Bruenjes 

Examiner 

Art Unit 1772 

CPB ^ 

December 9, 2005 
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